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 In an amendment to their testamentary trust, testators state that a 

beneficiary's debt owed them be offset against that beneficiary's distribution.  Here we 

conclude the beneficiary's assertion that the debt is unenforceable violates the trust's no-

contest provision. 

 Trust beneficiary Daniel W. Cook appeals an order determining that his 

pleading regarding the distribution of his deceased parents' trust violates the no-contest 

provision of the trust.  We affirm. 

FACTS AND PROCEDURAL HISTORY 

 On October 23, 1997, Donald and Nancy Cook settled a revocable trust 

("Trust") and executed pour-over wills drafted by their attorney as an integrated estate 

plan.  The beneficiaries of the Trust are their four children, Donald Jr., Daniel, Dennis, and 

Diane.
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 To ease the reader's task, we shall refer to the beneficiaries by their given names. 
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 The Trust provides for equal distribution of Trust property among the four 

children, but requires the Trustee to "take into account and allocate any debts owed to the 

settlors to the share created for the beneficiary owing said obligation."  (Trust, ¶ 6.3(a).)  

 The Trust also contains this no-contest provision:  "If any beneficiary under 

this instrument . . . directly or indirectly contests this instrument, any amendment to this 

instrument, . . .  or opposes, objects to, or seeks to invalidate any of the provisions of this 

instrument . . . or seeks to succeed to any part of the estate of the settlors other than in the 

manner specified in this instrument . . . , then the right of that person to take any interest 

given to him or her by this instrument or any amendment to this instrument shall be void, 

and any gift or other interest in the trust property to which the beneficiary would otherwise 

have been entitled shall pass if he or she had predeceased the settlors without issue."  

(Trust, ¶ 8.4.)   

 On October 23, 1997, the settlors also executed a two-page document 

("Writing") prepared by Donald Jr. at their request.
2
  The Writing states:  "It is the desire 

of Donald and Nancy Cook that all children are treated equal with regard to the 

distribution of assets upon our demise.  We would like for there to be no misunderstanding 

regarding certain debts owed by children who are beneficiaries.  We would like for any 

and all debts to be offset against any and all assets, which is bequeathed, prior to 

distribution of the assets to the beneficiaries."  The settlors' attorney interlineated upon the 

Writing, stating that it intended to "reflect the loans (debts) owed to the settlors as of the 

date of execution of said Trust."  The attorney later testified that he drafted the 

interlineations as "a personal preference."  He stated that he struck "verbiage" in the 

Writing that stated that the document was intended to "be an integral part of the [Trust]."  

 The Writing refers to an attachment setting forth the sums lent to Daniel 

since 1986, the amounts repaid, and the principal and interest owed.  The Writing 

describes the loans as money lent "to help [Daniel] during a difficult time with his 

business."  At the time the settlors executed the Writing, Daniel owed them nearly 

$900,000, and was repaying the loans with $1,500 monthly payments.  The Writing also 
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  We attach relevant portions of the Writing to this opinion as an Appendix. 
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sets forth the sums lent to Dennis since 1991, the amounts repaid (none), and the principal 

and interest owed.   

 Donald and Nancy died in 2006.  On April 19, 2007, successor Trustee 

Donald Jr. filed a petition requesting instructions whether the unpaid loans described in the 

attachment to the Writing, as well as a later loan to Daniel, should be offset or deducted 

from the Trust distributions.  (Prob. Code, § 17200, subd. (b)(6).)
3
  The Trustee asserted 

that the matter was in dispute among the beneficiaries.  Daniel responded to the petition, in 

propria persona, and asserted that the "loans which were long ago barred by the statute of 

limitations may not now be deducted from the distributive share interest of a beneficiary, 

especially when the loan agreements in question were oral and were not memorialized or 

documented by any type of legally adequate writing, and the indebtedness in question was 

satisfied."  Among other things, Daniel contended that the two- and four-year statutes of 

limitations precluded offset against his Trust interest, the loans were not memorialized in 

writing, and the Trustee failed to pursue collection of the loans in his bankruptcy 

proceeding.  Daniel concluded:  "[The] Court should instruct the Trustee in this matter that 

any loan or indebtedness which is outlawed and/or barred by the statute of limitations, 

verbal or written, may not be deducted from any Trust beneficiary's interest in the Trust, 

according to well established principles of California law."   

 Trust beneficiaries Dennis and Diane responded that Daniel's assertions and 

his request for ruling violated the Trust's no-contest provision.  After a hearing and 

presentation of evidence, the probate judge stated:  "I'm looking at the four corners of this 

pleading, and I don't see anywhere in this pleading a request for the interpretation of an 

instrument containing a no-contest clause.  What I see argued in this pleading is that the 

trustee should be given instruction to distribute the assets of this trust in a way which is in 

conflict with the plain language of the trust instrument."  The court noted that Daniel's 

pleading was not framed pursuant to the safe-harbor provisions of section 21320, and that 

he did not provide evidence that he had repaid any debt.  The court then ruled that Daniel's 
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 All further statutory references are to the Probate Code. 
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pleading violated the no-contest provision of the Trust, thereby causing his disinheritance 

pursuant to Trust terms.  

 Daniel appeals and contends that:  1) his pleading merely requested an 

interpretation of the Trust pursuant to section 21305, subdivision (b), and was not a 

contest, and 2) time-barred loans may not be offset against his Trust distribution pursuant 

to well-settled California law. 

DISCUSSION 

I. 

 Daniel contends that pursuant to section 21305, subdivision (b)(9), his 

responsive pleading to the Trustee's petition does not violate the Trust's no-contest clause.  

He asserts that he merely advocated a Trust interpretation to disregard debts barred by the 

statute of limitations, among other reasons.  Daniel also contends that his pleading is 

sheltered by section 21305, subdivision (b)(6) and (8), regarding challenges to the exercise 

of fiduciary power and to accountings of a fiduciary. 

 Daniel adds that his pleading is not a "clear and unequivocal attack" upon the 

Trust.  (In re Miller's Estate (1963) 212 Cal.App.2d 284, 298 ["The policy against 

forfeitures is so strong that our courts, following the universal rule in this county, insist 

upon a clear and unequivocal attack upon the will before invoking the penalty contained in 

the in terrorem clause"].)  He points out that we must strictly construe a no-contest clause.  

(§ 21304 ["In determining the intent of the transferor, a no contest clause shall be strictly 

construed"]; Burch v. George (1994) 7 Cal.4th 246, 254.)  Daniel argues that a debt barred 

by the statute of limitations is no longer a "debt owed" within the language of the Trust. 

 Daniel also argues that section 21307 precludes application of the no-contest 

clause to him because he is contesting a provision that ultimately benefits Donald Jr., the 

"person who drafted . . . the instrument [Writing]."  (Id., subd. (a).)  He also claims that the 

Writing is irrelevant to the resolution of his contentions because he asserts it is not part of 

or an amendment to the Trust. 

  We reject these contentions. 
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 Generally, the interpretation of a trust or other testamentary instrument is a 

question of law which we independently determine.  (Burch v. George, supra, 7 Cal.4th 

246, 254.)  The paramount rule in the interpretation of a testamentary instrument is that it 

must be construed according to the intention of the testator as expressed therein.  (§ 21102, 

subd. (a); Estate of Kaila (2001) 94 Cal.App.4th 1122, 1131.) 

 We also independently review and interpret Daniel's responsive pleadings 

regarding the unpaid debts.  (Cory v. Toscano (2009) 174 Cal.App.4th 1039, 1044.)      

 Although no-contest clauses are favored by the public policies of 

discouraging litigation and implementing the testator's intentions, they are strictly 

construed because they result in forfeiture.  (Burch v. George, supra, 7 Cal.4th 246, 254.)  

Whether there is a contest within the meaning of a particular no-contest clause depends 

upon the factual circumstances of the case and the language of the clause.  (Id. at pp. 254-

255.)  It is the testator's intentions that control, however, and we may not rewrite a 

testamentary instrument to immunize legal proceedings that seek to frustrate the testator's 

expressed intentions.  (Id. at p. 255.)  "The intention of the transferor as expressed in the 

instrument controls the legal effect of the dispositions made in the instrument."  (§ 21102, 

subd. (a).)  Accordingly, we examine the particular circumstances and the language of the 

no-contest clause to determine whether Daniel's pleading seeks to frustrate his parents' 

unequivocal expressed intent.  (Estate of Strader (2003) 107 Cal.App.4th 996, 1003.) 

 The settlors expressly intended by paragraph 6.3 of the Trust to offset "any 

debts owed" by a beneficiary against that beneficiary's distribution.  The settlors did not 

qualify the debts by stating that the Trustee must offset only enforceable debts.  (Estate of 

Tompkins (1901) 132 Cal. 173, 177 ["The term 'owing' does not necessarily imply an 

enforceable obligation"].) 

 As a matter of law, the notarized Writing constitutes an amendment to the 

Trust.  It was executed in the manner described by the Trust at the time the settlors 

executed their wills and the Trust.  The settlors directed in the Writing that "any and all 

debts" be offset in order that "all [their] children are treated equal with regard to the 

distribution of assets."  The Writing contains attachments summarizing the loans made to 



6. 

Daniel since 1986, from the settlors' business and personal bank accounts.  At the time the 

settlors executed the Writing, many of the loans were entirely unpaid and were then barred 

by the statute of limitations.  Thus the Trust and the amendment clearly manifest the 

settlors' intent that unpaid loans to any child be considered an advancement of that child's 

interest in the Trust.  (Estate of Nielsen (1959) 169 Cal.App.2d 297, 305 [no particular 

words necessary to constitute an advancement rather than a gift or loan providing the 

decedent's writing expresses the intent to charge the gift or loan against the debtor's 

interest].) 

 Section 21305, subdivision (b)(9) provides that, "as a matter of public 

policy," a pleading "regarding the interpretation of the instrument containing the no-

contest clause" does not violate a no-contest clause.  Subdivision (f) defines "pleading" to 

include a "response, objection, or other document filed with the court that expresses the 

position of a party to the proceedings."  

 Daniel's pleading attacked his deceased parents' plans to distribute their 

property.  He went beyond seeking an interpretation of the Trust or challenging the 

exercise of the Trustee's power or his accountings.  Daniel sought a determination that his 

debts were barred by the statute of limitations, among other reasons, and therefore could 

not be deducted from his distribution.  Thus according to paragraph 8.4 of the Trust, 

Daniel's pleading "indirectly contest[ed]" the Trust and the amendment thereto by 

"seek[ing] to succeed to [a] part of the estate of the settlors other than in the manner 

specified."  (§ 21300, subd. (a) ["'Contest' means any action identified in a 'no contest 

clause' as a violation of the clause.  The term includes both direct and indirect contests].") 

 Although Daniel filed a "safe-harbor" petition pursuant to section 21320 

concerning another matter in his parents' estate, he did not file a safe-harbor petition 

regarding the offset of his unpaid debts. 

 Moreover, section 21307 does not protect Daniel's pleading.  That section 

provides that a no-contest clause is unenforceable against a beneficiary who, with 

"probable cause," contests a provision benefitting a person who drafted a dispositive 
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instrument.  Daniel does not set forth "probable cause" here.  In addition, the settlors' 

attorney drafted the Trust, the instrument that contains the no-contest clause. 

II. 

 Daniel argues that the Trustee may not offset time-barred loans because they 

are not "debts owed" within paragraph 6.3 of the Trust.  He relies upon Estate of Schaeffer 

(1921) 53 Cal.App. 493, 495-496, holding that debts of an estate beneficiary that are 

barred by the statute of limitations may not be offset against the beneficiary's distribution. 

 Estate of Schaeffer, supra, 53 Cal.App.493, is not helpful to Daniel.  

Schaeffer concerned an attempted offset against a beneficiary's share of an estate for time-

barred debts owed to the decedent.  The reviewing court held that "interposition of the 

statute of limitations is as effective as a bar to [a set-off], in a proceeding in probate on 

distribution, as it would be in an ordinary legal action to recover the amount of the 

indebtedness alleged to be due."  (Id. at p. 495.)  Schaeffer did not involve a settlor or 

testator's expressed intent to offset unpaid debts to implement a testamentary plan to treat 

each beneficiary equally.  We construe a testamentary instrument to give effect to the 

expressed intent of the testator.  (Estate of Kaila, supra, 94 Cal.App.4th 1122, 1131.)  This 

is the paramount rule in the construction of a testamentary instrument, to which all other 

rules must yield.  (Ibid.)    

 The order is affirmed.  Respondent shall recover costs on appeal. 
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